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THE FAULTY DESIGN AND WORKMANSHIP EXCLUSION 

AND ENSUING LOSS EXCEPTION 

 

By:  James M. Hoey 
 

 

 

 A pioneer case regarding the ensuing loss exception is Acme Galvanizing Co, Inc. v. 

Fireman’s Fund Insurance Company, 221 Cal.App.3d 170 (1990).  Acme Galvanizing Company 

(Acme) was insured under an All-Risk Commercial Insurance Policy issued by Fireman’s Fund.  

A steel kettle at Acme’s Stockton, California plant ruptured allowing several tons of molten zinc 

in the galvanizing process to spill onto the surrounding equipment.  Acme submitted a claim 

under the policy, and Fireman’s Fund denied coverage on the ground that the loss was not caused 

by an external cause, but rather a latent defect inherent vice and therefore was excluded from 

coverage under the policy. 

 The “Perils Excluded” section of the policy provided in pertinent part:   

“the property coverage does not insure against loss caused by, resulting 

from, contributed to, aggravated by:  inherent vice, latent defect, wear and 

tear, marring and scratching, gradual deterioration . . . unless loss by a 

peril not otherwise excluded ensues and then the company shall be liable 

only for such ensuing loss . . .” 

 Acme argued that even if the kettle rupture was caused by a latent defect, the discharge of 

molten zinc which damaged or destroyed the surrounding equipment was an “ensuing loss” not 

excluded from coverage.  Acme referred to the exceptions of the Exclusionary Clause, which 

provides coverage for a loss precipitated by an excluded peril where a “loss by a peril not 

otherwise excluded ensues and then the company shall be liable for only such ensuing loss.”  The 
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California Court of Appeal rejected the Acme argument.  The court interpreted the ensuing loss 

provision to apply to the situation where there is a “peril” i.e., a hazard or occurrence which 

causes a loss or injury separate and independent but resulting from the original excluded peril, 

and this new peril is not an excluded one, from which loss ensues.  The court reasoned that here, 

there was no peril separate from and in addition to the initial excluded peril of the welding 

failure and kettle rupture.  The spillage of molten zinc was part of the loss directly caused by 

such peril, not a new hazard or phenomenon.  If the molten zinc had ignited a fire or caused an 

explosion which destroyed the plant, then the fire or explosion would have been a new covered 

peril with the ensuing loss covered.  That did not occur. 

 Ten years later, in Alton Ochsner Medical Foundation v. Allendale Mutual Insurance 

Co., 219 F.3d 501 (5th Cir., 2000), the United States Court of Appeals for the Fifth Circuit 

addressed whether or not costs associated with repair of cracks in a foundation of a building 

under construction were excluded under a faulty workmanship  exclusion of the policy.  In that 

case, Ochsner had purchased from Allendale an All-Risk Property Insurance Policy.  The policy 

insured Ochsner Clinic in New Orleans.  Construction was begun on an atrium tower on 

Ochsner’s Jefferson Parish, Louisiana campus.  The initial phase of the construction called for 

five stories to be built.  The tower’s foundation was completed, and it consisted of groups of pre-

cast concrete piles with each group covered by a reinforced pile cap.  Prior to completion of the 

tower’s initial phase of construction, the general contractor informed Ochsner of cracking in 

three of the pile caps.  Various engineering reports were obtained and the studies revealed that 

nine of the caps exhibited cracking but concluded that the damage was minor and presented no 

major structural implications.  Completion of the initial phase of construction was completed.  

Later, based on the recommendations of the various contractors and consultants, Ochsner 
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expended funds for repairs consisting of injecting Epoxy Grout into the cracks and placing a 

concrete jacket around one group of the piles. 

 Ochsner subsequently discovered additional cracking in the pile caps including renewed 

cracking in one of the previously repaired caps.  Another engineering firm was retained and that 

firm concluded that the cracking was more severe than observed earlier, and that the capacity of 

the pile caps to bear the weight of the building had been reduced.  That engineering firm 

concluded that the cracking resulted from thermal stresses that developed during early hydration, 

exacerbated by time-dependent drying and shrinking and with respect to at least one cap 

displacement of the form while the concrete was in a plastic or semi-rigid state.  That 

engineering firm recommended structural reinforcement of the caps.   

 A claim was made to Allendale, and Allendale denied coverage in part on the basis of the 

policy exclusion for faulty workmanship. 

 The Allendale policy contained the following exclusion:   

“this policy does not ensure against:  faulty workmanship, material, 

construction, or design from any cause, unless physical damage not 

excluded by this policy results, in which event, this policy will cover only 

such resulting damage . . .” 

 Oschner did not dispute that the damage to the tower foundation was the result of faulty 

workmanship, material, construction, or design.   

 The court observed that problems of the kind experienced during the course of the 

tower’s construction, produced by faulty design or construction, or a combination of both, are 
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usually covered by other insurance.  The design professionals’ errors and omissions insurance or 

the general contractor’s comprehensive general liability insurer (as well as Builders’ Risk, if 

material) would usually cover such faulty design and construction damage. 

 Oschner contended that the damage to the tower was covered because the phrase “unless 

physical damage not excluded by this policy results” operates as an exception to the exclusion.  

Oschner argued that the more severe cracking, which occurred later and was described by the 

consulting engineer as material impairment of structural integrity, constitutes resulting physical 

damage not excluded by the policy.  Oschner asserted that the parties intended to exclude 

routine, minor or cosmetic harm but to include major or extensive physical damage. 

 Allendale asserted that the policy’s Ensuing Loss Clause should be interpreted to refer to 

physical damage that is distinct and separable from excluded damage, making no quantitative 

distinction between major and minor damage.  According to Allendale, the only damage to the 

tower is that occasioned to the foundation by faulty workmanship, and it is specifically excluded 

no matter how severe it may become over time because no distinct or separate damage has 

occurred.  As examples of the distinction, Allendale suggested that defective workmanship in 

installing the wiring of a building would be excluded as faulty workmanship, but if the defective 

wiring resulted in a fire, the fire damage to other parts of the building would be covered as 

resulting physical damage.  In such an instance, however, coverage of fire damage would not 

include the cost of rewiring the building.  The cost of redoing the faulty work itself – the bad 

wiring – would not be covered.  Allendale illustrated its disagreement with Oschner’s analysis by 

stating that the policy does not cover the foundation problems resulting from faulty design or 

construction, which produced the cracking; rather, it would cover unrelated damages such as 
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water damage produced by incursion through the cracks to unrelated elements such as paint or 

carpets. 

 The United States Court of Appeals for the 5
th

 Circuit concluded that Allendale’s 

interpretation is the more logical.  To fall back within coverage as resulting physical damage, the 

policy contemplates damage that is different in kind, not merely different in degree.  The court 

concluded that direct harm from faulty design or construction is excluded (no matter how severe 

it is) unless physical damage not excluded by the policy results.  That is, unless damage of a 

different kind – a kind that is not excluded – results.  The word “results” supports this 

interpretation.  Impairment of structural integrity does not result from faulty construction of the 

foundation; the cracked foundation is the impaired structural integrity, i.e., the inability of the 

faulty foundation to support the structure.  To put it another way, the minor damage to the 

foundation does not cause the more severe structural impairment.  The cracking is the 

impairment; they are synonymous.  

 The court went on to state that as a matter of perspective, we must remain mindful that 

the policy does not cover the cost of “making good” defective construction.  For example, if 

shoddy plumbing work caused pipes to break and a building to flood, damaging the carpet, the 

policy would cover the cost of replacing the carpet but not the cost of repairing or replacing the 

shoddy plumbing job.  The court concluded that Oschner had failed to identify any resulting 

damage not excluded by the policy that would allow it to avoid the express exclusion for faulty 

workmanship or design.   

 Now, let’s move east to Florida.  In 2003, the Supreme Court of Florida decided Swire 

Pacific Holdings, Inc. v. Zurich Insurance Company, 845 So.2d 161 (Fla. 2003), Aff’d, 331 F.3d 
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844 (11
th

 Cir. 2003).  Swire Pacific Holdings was the owner and developer of a high rise 

condominium building in Miami, Florida.  Swire purchased from Zurich a Builders Risk policy.   

 The City of Miami’s Building Department informed Swire that the structural engineer on 

the condominium project was being investigated in connection with certain design projects for 

failure to comply with appropriate governmental building codes and ordinances.  Swire’s agent 

performed a peer review of the structural work on the project.  While the peer review was 

underway, the City of Miami halted the issuance of a Certificate of Occupancy.  The peer review 

revealed numerous errors and omissions in the project that had to be corrected.  As a result of the 

design defects, Swire altered the plans and construction to bring the building into compliance 

with appropriate governmental building codes.  Swire spent approximately $4.5 million in costs 

to correct the structural deficiencies and filed a claim with Zurich under its Builders’ Risk Policy 

seeking coverage for those costs.  Zurich denied coverage on the ground that Swire’s claim dealt 

with the cost of correcting a design defect and not any physical loss or damage resulting from the 

defect. 

 The design defect exclusion clause at issue in the Swire-Zurich policy excluded coverage 

for:  “loss or damage caused by fault, defect, error or omission in design, plan or specification, 

but this exclusion shall not apply to physical loss or damage resulting from such fault, defect, 

error or omission in design, plan or specification.”   

 Swire asserted that the lack of a definition of the terms “loss or damage” in the first part 

of the design defect exclusion clause and the terms “physical loss or damage” in the ensuing loss 

provision of the design defect exclusion clause created an ambiguity.  
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 The court stated that the design defect exclusion clause in the Swire-Zurich Builders’ 

Risk Policy was not ambiguous.  Loss or damage as used in the first prong of the clause clearly 

means loss caused directly by the design defect.  This type of loss is not covered under the 

policy.  Further, the only reasonable definition, for the term “physical loss or damage” as used in 

the ensuing loss provision of the clause is damage that occurs subsequent to, and as a result of, a 

design defect.   This type of loss is covered under the policy.  Under these interpretations, each 

provision is given its full meaning and operative effect. 

 The court next addressed the issue of whether the repairs made by Swire, although 

resulting from a design defect, may nonetheless be compensated under the ensuing loss provision 

of the design defect exclusion.  It was not disputed that Swire expended $4.5 million to correct 

construction flowing from design defects discovered after Swire hired a peer review of the work 

performed by a structural engineer.   The first prong of the exclusionary clause precluded 

recovery when the loss is caused directly by the design defect.  The court framed the issue as 

whether Swire’s expenses in effectuating repairs are excepted from the exclusion under the 

ensuing loss provision; in other words, whether Swire repaired a physical loss resulting from the 

design defect so as to escape the exclusionary clause and have reimbursement under the policy. 

 The court concluded that Swire’s sole claim was an attempt to recover the expenses 

incurred in repairing a design defect.  No ensuing loss resulted to invoke the exception to the 

exclusionary provision.  Under the precise terms of the Builders’ Risk policy, the expenses 

claimed are clearly excluded under the first provision of the design defect exclusion clause, 

which states that the policy does not cover loss or damage caused by fault, defect, error or 

omission, in design, plan, or specification.  No loss separate from, or as a result of, the design 
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defect occurred.  The court concluded that Swire was not entitled to recover the expenses 

associated with repairing the design defect. 

 The court reasoned that to hold otherwise would be to allow the ensuing loss provision to 

completely eviscerate and consume the design defect exclusion.  The policy does not operate as a 

warranty for faulty workmanship and should not be transformed into a guarantee against design 

and construction defects.   

 A federal district court trial judge in Kentucky addressed the Ensuing Loss Clause in a 

Builders Risk policy in 2007.  See, Eckstein v. Cincinnati Insurance Company, 469 F.Supp.2d 

455 (W.D. Ky., 2007).  In that case, the insured’s home experienced water damage due to a 

variety of construction related issues that ultimately resulted in the home becoming contaminated 

with toxigenic mold.  The toxigenic mold rendered the home uninhabitable and forced the 

Ecksteins to live in temporary housing for nearly two years.   

 Cincinnati (CIC) issued a Builders’ Risk Policy to the Ecksteins.  The construction of the 

home was completed, and the Ecksteins moved into their home and became aware of leaks in 

their residence shortly thereafter. 

 An expert in the field of mold toxicology concluded that a total of five separate leaks had 

caused significant structural damage to the house.  Each of the leaks had a different causal 

explanation.  The expert concluded that four of the leaks were generally caused by defective 

construction. 

 The Builders’ Risk policy excluded coverage for loss caused by mold.  The policy did not 

cover loss caused by “an act, defect, error, or omission (negligent or not) relating to . . . design, 
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specifications, construction, or workmanship.”  The Builders’ Risk policy further provided that 

“if loss by a covered cause of loss results, we do pay for the resulting loss.”  The court concluded 

that the policy contained a resulting loss clause.   

 The judge concluded that the policy provided that physical losses are covered unless 

excluded.  The policy specifically excludes mold and construction defects.  However, the policy 

does cover resulting losses from excluded losses.  Though the policy contains a provision for 

resulting losses, the policy does not define that term. 

 The Ecksteins contended that the major damage in the case was water damage and that 

such damage is an ensuing loss from faulty construction and thus covered by the policies.   

 The court found that case law and the dictionary definition of “ensue” supported the 

Ecksteins’ argument.  The court reasoned that there was nothing in the policy to indicate that an 

ensuing loss must be the result of a separate cause from the excluded loss.  To the contrary, the 

policy is clear that faulty construction losses are excluded, but losses taking place afterward and 

as a result of faulty construction are covered.  The exclusion still applies despite the applicability 

of the Ensuing Loss Provision.  For example, water damage ensuing from a defective roof is 

covered as an ensuing loss, but the exclusion for faulty construction excludes coverage to repair 

the roof.  Such an interpretation is consistent with the reasonable expectations of the insureds.   

 The judge went on to state that Eckstein’s expert will testify that substantially all of the 

damages claimed are the result of water which infiltrated the house due to faulty construction.  

Damage from water infiltration is a loss ensuing from the excluded faulty construction and thus, 

is covered under the policy.  The judge reasoned that water can damage a structure in a variety of 

ways.  Typically, water causes damage to a structure by way of rot, decay, mold and 
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deterioration.  CIC argued that the damage was not covered because rot, decay, mold, and the 

like are specifically excluded under the policy.  However, based on prior case law, that judge 

found that rot and mold are not excluded when it is the result of an otherwise covered event.  The 

mold exclusion would preclude coverage for mold occurring naturally or resulting from a non-

covered event, but when mold ensues from water damage which is covered under the policy, the 

mold damage is covered despite the exclusion.  The judge stated that this interpretation is 

consistent with the doctrine of reasonable expectations.  An insured would reasonably expect that 

if a pipe burst and flooded his home with water, damaging walls, ceilings, carpets, floors, and 

sub-floors, that there is insurance coverage to repair the damage, but there is no coverage to fix 

the corroded pipe.  The ensuing loss is covered despite the fact that the water caused the walls 

and ceilings to decay and deteriorate and the carpets and floors to rot and mold.  The decay, rot, 

deterioration, and mold did not cause any of the damage; thus, the damage is not excluded. 

 Let us return to Florida.  In Harbor Communities, LLC v. Landmark American Insurance 

Company, 2008 U.S. Dist. LEXIS 59179 (S.D. Fla. 2008), the United States District Court for 

the Southern District of Florida addressed coverage under a Builders’ Risk policy for a building 

which collapsed while under construction.   

 One of the issues in the case was Landmark’s contention that coverage of the insured’s 

claims for increased construction costs of buildings undamaged by the collapse of the subject 

building are precluded by the policy’s design defect exclusion. 

 The policy’s design defect exclusion states: “we will not pay for loss or damage caused 

by or resulting from:  . . . defective materials; faulty workmanship, error, omission or deficiency 
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in designs, plans or specifications, but if loss or damage by a covered cause of loss results, we 

will pay for that resulting loss or damage.” 

 The court noted that the first sentence of this exclusion is commonly referred to as a 

design defect exclusion, while the second sentence is typically known as an Ensuing Loss 

Provision. 

 The court observed that the design defect exclusion precludes coverage for costs incurred 

by remediating construction defects that arise because construction was carried out in accordance 

with a design defect.  The design defect exclusion also precludes coverage for loss or damage 

sustained by an element of a structure into which a design defect has been incorporated, where 

the loss or damage to the element of the structure is a direct result of the design defect.  This 

interpretation of the design defect exclusion still allows for meaningful application of the 

ensuing loss provision, because any loss or damage that is collateral or subsequent to loss or 

damage to an element of a structure into which a design defect has been incorporated would still 

be covered.  For example, if a free standing defectively constructed retaining wall had collapsed 

onto an unfinished wooden frame, destroying it, the retaining wall would not be covered because 

of the design defect exclusion.  However, the wooden frame would be covered by the ensuing 

loss provision because the loss of the frame would be collateral and subsequent to the collapse of 

the retaining wall incorporating the defective workmanship.   

 In the instant case, the court found that the design defect exclusion excludes coverage for 

the cost of correcting the plans incorporating the design defects.  The exclusion also excludes 

coverage for any element of a structure incorporating a design defect which directly resulted in 
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the collapse of the building.  Therefore, any portion of the building damaged in the collapse, 

which did not contain a design defect that directly resulted in the collapse, is covered.  

 With respect to buildings other than the collapsed building, the court went on to state that 

assuming for the sake of argument that other buildings were demolished because they needed to  

be rebuilt for safety reasons and that some portion of the demolished buildings contained 

structural elements that did not incorporate design defects, the question is whether coverage for 

costs of replacing non-defective structural elements is precluded by the design defect exclusion, 

where the costs were necessary to remediate the structural elements incorporating the design 

defect.  For example, if plumbing enclosed behind drywall contains a design defect and the 

drywall is destroyed in the process of remediating the plumbing, is coverage for the drywall 

precluded by the design defect exclusion?  The reason for destruction of the drywall would be to 

remediate a structural element incorporating a design defect; therefore, the design defect 

exclusion applies to the plumbing.  However, coverage would nevertheless exist, if the Ensuing 

Loss Provision encompasses the drywall. 

 Application of the Ensuing Loss Provision depends on whether destruction of the drywall 

is collateral or subsequent to loss or damage to the defective plumbing.  The policy defines loss 

or damage as accidental loss or damage.  When a defective structural element is replaced simply 

because it is defective, although no harm to the structural element or to other property has 

occurred, there was no loss or damage within the meaning of the policy because no accident has 

occurred.  Whether design defect may have been accidental, the pertinent question is whether 

there is loss or damage and whether such loss or damage is accidental.  In the case of drywall 

destroyed to repair defective plumbing, the plumbing has not sustained accidental loss or damage 

where it is voluntarily replaced because it is defective.  Therefore, the design defect exclusion 
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precludes coverage for the cost of repairing the plumbing, and the drywall is not within the scope 

of the Ensuing Loss Provision because there is no loss or damage to the plumbing, there can be 

no collateral loss or damage to the drywall. 

 On the other hand, if a pipe in the plumbing were to burst because of the defect and the 

drywall was destroyed on account of water damage, the bursting pipe would constitute accidental 

loss or damage, and the water damage to the drywall would be collateral to the loss or damage to 

the defective plumbing.  The loss or damage to the drywall would therefore be covered because 

it would be within the scope of the ensuing loss provision. 

 Applying these principles to the buildings other than the collapsed building that were 

demolished, coverage for costs associated with demolition and reconstruction of these other 

structures are not covered.  If the buildings were voluntarily demolished to correct a design 

defect, no accidental loss or damage occurred because the demolition and reconstruction were 

not accidental.   

 In the absence of accidental loss or damage, there can be no collateral loss or damage, 

and the Ensuing Loss Provision does not apply.  Therefore, if structures other than the collapsed 

building incorporated design defects, coverage for the cost of remediating those defects through 

demolition and reconstruction is precluded by the design defect exclusion and not within the 

scope of the Ensuing Loss Provision. 

 Let us move north to a loss in Birmingham, Michigan.  In TMW Enterprises, Inc. v. 

Federal Insurance Company, 619 F.3d 574 (6
th

 Cir. 2010), the court addressed whether the 

faulty workmanship exclusion applied to water infiltration damage.  The insured, TMW, bought 
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a recently constructed condominium and retail building in Birmingham, Michigan.  TMW 

insured the Birmingham property with Federal Insurance. 

 The insurance policy – an All Risk Policy – covered any direct physical loss or damage to 

the property unless caused by or resulting from an excluded peril.  Among the exclusions is the 

following:   

 This insurance does not apply to loss or damage (including the cost of 

correcting or making good) caused by or resulting from any faulty, 

inadequate or defective: design, specifications, plans, workmanship, 

repair, construction, renovation, remodeling, grading, compaction; of part 

or all of any property on or off the premises shown in the declarations. 

This planning, design, materials or maintenance exclusion does not apply 

to ensuing loss or damage caused by or resulting from a peril not 

otherwise excluded.   

 TMW hired contractors to renovate the building’s exterior.  They discovered that the 

original builder had improperly constructed the exterior walls leaving them vulnerable to water 

infiltration.  They observed that water had entered the facility weakening the structural integrity 

of the building by corroding its steel structure.  The contractors warned TMW that without 

proper repair, the building faced potential mold growth and catastrophic structure failure due to 

moisture exposure.  The repairs required TMW to remove the building’s undamaged exterior 

masonry.   



 

15 

 

 Claim was made to Federal, and Federal denied TMW’s claim.  Among other things, 

Federal attributed the damage to construction defects.   

 Both party’s investigators agreed that the original builder improperly constructed the 

building’s exterior.  The faulty construction included haphazardly installed Tyvek building wrap, 

missing or improper flashing along the sidings’ edges and joints and a lack of weep holes which 

allow moisture in the wall cavity to drain out.  This faulty workmanship caused the water 

infiltration that damaged the building’s structural steel, fireproofing and insulation.  The court 

concluded that the undisputed facts established that the claimed damage was caused by or 

resulting from faulty workmanship or construction. 

 TMW argued that the exclusion does not apply to ensuing loss or damage caused by or 

resulting from a peril not otherwise excluded.  TMW acknowledged that faulty workmanship 

allowed water to seep into the walls but argued that the intruding water nonetheless amounts to a 

peril not otherwise excluded because the water caused some of the damage, and water related 

damage is not otherwise specifically excluded – making it an ensuing loss and thus a covered 

loss. 

 A majority of the Court of Appeals reasoned that this theory of interpretation would 

create a virtual, if not complete, exclusion of the exclusion.  It should come as no surprise that 

the botched construction would permit the elements – water, air, dirt – to enter the structure and 

inside of the building and eventually cause damage to both.  TMW’s chain of reasoning that 

water technically was the final causative agent of the damage, as opposed to the faulty 

construction, that water damage is not specifically excluded from the policy, so coverage 

accordingly applies – essentially undoes the exclusion. 
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 The author of the opinion, Circuit Judge Sutton, raised the following hypotheticals: What 

if a roof contains a flawed design and it leaks water into the house which ruins one of the floors, 

but for the water, no damage to the floor would have occurred.  What if faulty construction 

allows humid summer air to enter the building which rusts metal fixtures?  But for the exposure 

to the summer air, no damage to the fixtures would have occurred.  What if a poorly constructed 

ceiling beam falls smashing to the floor below?  But for the force of gravity, no damage to the 

floor would have occurred.  Yet, the contract does not exclude damages caused by gravity.  As in 

each of these examples, the very risks raised by the flawed construction of a building came to 

pass.  To say that the risk is covered because other elements or natural forces were the last 

causative agents of the damage, though to be sure utterly foreseeable causes of the damages, is to 

eliminate the exclusion.  It is exceedingly strange to think that a single phenomenon that is 

clearly an excluded risk under the policy was meant to become compensable because in a 

philosophical sense, it can also be classified as water damage.  

 Judge Sutton went on to state that there are two possible functions served by the Ensuing 

Loss Clause.  The clause means simply that what is not excluded is covered.  Second, the 

Ensuing Loss Clause also fairly could be construed as a causation in fact breaking link in 

coverage exclusions establishing that independent, non-foreseeable loss caused by faulty 

construction are covered.  The Ensuing Loss Clause applies in those rare cases where reasonable 

damage expected to be caused by faulty workmanship leads to another peril that causes damage 

beyond that normally expected.  The Ensuing Loss Provision clarifies that the insurance 

company could not use the exclusion to avoid coverage for losses remotely traceable to an 

excluded cause.  If say the water leak in this case had shorted an electrical socket and started a 

fire, any fire damage would be covered in light of the Ensuing Loss Clause.  Thus, if on the one 
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hand the damage came naturally and continuously from the faulty workmanship unbroken by any 

new or independent cause, the exclusion applies and the Ensuing Loss Provision does not.  But if 

on the other hand, the later in time loss flows from a non-foreseeable and non-excluded cause, it 

is covered.  In this instance, because defective wall construction naturally and foreseeably led to 

water infiltration, the language of the exclusion, not the exception to the exclusion, ought to 

apply. 

 Circuit Court Judge Cole dissented.  Judge Cole dissented on the basis that the language 

of the relevant exclusion in the insurance contract was ambiguous.  Judge Cole reasoned that 

TMW’s argument that the plain language of the Ensuing Loss Clause carves from the scope of 

the faulty workmanship exclusion any loss or damage that is brought about by a subsequent non-

excluded peril, even if a listed excluded peril is present earlier in the causal chain, was 

reasonable. 

 A final instructive case from Washington State is Vision One, LLC v. Philadelphia 

Indemnity Insurance Company, 241 P.3d 429 (Wash. Ct. App., 2010).  In this case, shoring 

equipment supporting a poured concrete slab collapsed during the construction of a 

condominium complex being developed by Vision.  Philadelphia Indemnity Insurance Company, 

Vision’s insurance company, denied Vision’s insurance claim.   

 A structural engineer examined the shoring design drawings and concluded that the 

design was adequate for supporting the poured concrete, but at best, this shoring design is 

marginal, and it doesn’t allow for any inadequacies in the shoring installation.  Philadelphia hired 

BT & Associates to determine the cause of the collapse.  BT & Associates also inspected the 

shoring equipment and identified numerous flaws with the shoring installation, including: 
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missing cross-braces, over extended tubes, tilting shoring towers, and inadequately supported 

based plates placed on unleveled surfaces.   

 The policy expressly excluded loss caused by defective design and loss caused by faulty 

workmanship.  But the faulty workmanship exclusion provides coverage for resulting losses: 

“If loss by any of the covered causes of loss results, we will pay for that 

resulting loss.” 

 The court considered whether the concrete slab collapse qualified as a resulting loss 

under the faulty workmanship resulting loss provision. 

 The Washington Court of Appeals stated that a resulting loss or Ensuing Loss Provision 

is an exception to a policy exclusion.  The provision applies when an excluded peril causes a 

separate and independent covered peril.  Damage resulting from a covered peril is then covered 

under a resulting loss provision, while damage resulting from the initial excluded peril remains 

uncovered. 

 The appeal court noted for example, that following the destruction caused by the 1906 

San Francisco earthquake, gas-fed fires broke out and caused even more damage across the city.  

Most property insurance policies excluded earthquake damage but covered fire damage.  

Because an excluded peril, earthquake, caused an independent covered peril (fire), the resulting 

fire damage was covered as a resulting loss, but earthquake damage remained uncovered. 

 The court reasoned that assuming faulty workmanship caused the shoring and concrete 

slab to collapse, faulty workmanship was the initial excluded peril, and the collapse was the loss.  

There was no independent covered peril (such as fire) that caused a covered resulting loss.  The 



 

19 

 

collapse resulted directly from the initial excluded peril of faulty workmanship, and loss 

resulting directly from the initial excluded peril remains uncovered. 

 Vision contended that the concrete slab collapse is a resulting loss because the defective 

shoring structure is separate and distinct from the non-defective concrete slab.  The court of 

appeals determined that Vision relied on a line of cases interpreting a different type of resulting 

loss provision.  In those other cases, the policies excluded the cost of repairing faulty 

workmanship, but provided coverage for any loss resulting directly from faulty workmanship.  

Therefore, if faulty workmanship directly damages non-defective property, then that damage is 

covered as a resulting loss.  In contrast, the Philadelphia policy excludes damage resulting from 

faulty workmanship, but provides coverage when loss caused by any of the covered causes of 

loss results from faulty workmanship.  In other words, the Philadelphia policy covers damage 

resulting from an independent covered cause, but does not cover damage resulting directly from 

faulty workmanship.   

 The Washington Court of Appeals went on to state that, in short, the fact that the 

defective shoring structure allegedly damaged separate non-defective property does not 

automatically trigger the resulting loss provision.  The resulting loss provision covers damage 

resulting from an independent covered peril such as fire.  If faulty workmanship in the shoring 

installation caused the shoring structure and concrete slab to collapse, then the damage resulted 

directly from faulty workmanship, not from an independent covered peril.  Therefore, the court 

held that the concrete slab collapse did not qualify as a resulting loss within the resulting loss 

exception to the faulty workmanship exclusion in the Vision insurance contract. 
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CONCLUSION 

 These cases demonstrate that a careful investigation of the loss and claim must be 

conducted.  Each category and element of the physical loss and damage should be identified and 

its cause determined.  The relevant policy language, including exclusions and exceptions, should 

be studied.  If necessary, legal research in the applicable jurisdiction should be undertaken.  With 

the results of this activity, an informed and appropriate assessment of coverage can be made. 
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